
SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
HEARING DATE:  06/27/2022 

 
 

ALL APPEARANCES WILL BE BY ZOOM 
 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 
argument is requested, and include a specification of the specific issues to be argued. 
 
Zoom hearing information 

https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz

09 

 

1 

 

  

    

1. 9:00 AM CASE NUMBER:  MSC22-00056 
CASE NAME:  COOKE  VS.  TOTAL-WESTERN 
FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
The Case Management Conference is dropped from calendar as moot, in light of the Court’s 
ruling on defendant’s motion to compel arbitration. 
 

 

  

 
    

2. 9:00 AM CASE NUMBER:  MSC22-00056 
CASE NAME:  COOKE  VS.  TOTAL-WESTERN 
HEARING ON MOTION TO COMPEL ARBITRATION & STAY ACTION 
*TENTATIVE RULING:* 
 
 The motion to compel arbitration brought by defendant Total-Western, Inc. is 

granted in part and denied in part.  Plaintiff shall arbitrate all claims under the California 

Labor Code.  The Court stays the litigation of plaintiff’s claims under the California Fair 

Employment and Housing Act (“FEHA”) pending the outcome of the arbitration.  (Code Civ. 

Proc., § 1281.4.) 

 To be specific, plaintiff shall arbitrate all claims stated in the Third Cause of action for 

whistleblower retaliation under Labor Code section 1102.5.  Plaintiff shall also arbitrate the 

claim that he was wrongfully terminated for whistleblower activities in violation of the public 

policy expressed in Labor Code section 1102.5, as stated in the Forth Cause of Action for 

wrongful termination. 

 The Court stays all claims stated in the First Cause of Action for racial discrimination, 

and the Second Cause of Action for the failure to prevent discrimination.  The Court also 

stays the Fourth Cause of Action for wrongful termination, insofar as it is based on the public 

policy against racial discrimination. 

mailto:Dept9@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz09
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 The Court finds that a collective bargaining agreement (“CBA”) can require an 

individual employee to arbitrate statutory claims, but only if the agreement clearly and 

unmistakably identifies such statutory claims.  The CBA in the case at bar is sufficiently 

specific to compel the arbitration of plaintiff’s Labor Code claims, but is not sufficiently specific 

to compel the arbitration plaintiff’s FEHA claims. 

 A. A Collective Bargaining Agreement Can Require 
An Individual Employee To Arbitrate Statutory Claims. 

 The Court finds that a CBA can require an individual employee to arbitrate statutory 

claims.  (14 Penn Plaza LLC v. Pyett (2009) 556 U.S. 247, 257-260.)  This is true regardless 

of whether the CBA was signed by an individual employee or by their elected union 

representatives.  (Id., at 258 [“[n]othing in the law suggests a distinction between the status 

of arbitration agreements signed by an individual employee and those agreed to by a union 

representative”].) 

The Deschene and Torrez decisions no longer establish a bright line rule against 

arbitration.  (See Deschene v. Pinole Point Steel Co. (1999) 76 Cal.App.4th 33, 46-49; Torrez 

v. Consol. Freightways Corp. (1997) 58 Cal.App.4th 1247, 1251-60.)  Those California 

decisions were based on a 1974 U.S. Supreme Court decision, Gardner-Denver.  (See 

Alexander v. Gardner-Denver Co. (1974) 415 U.S. 36, 51-52.)  The Gardner-Denver bright 

line rule, that a CBA can never require the arbitration of an individual employee’s statutory 

claims, is no longer good law.  The U.S. Supreme Court has since characterized the 

Gardner-Denver rule as “dicta” that was based on a “key analytical mistake.”  (14 Penn Plaza, 

supra, 556 U.S. at 256, fn. 5.  See also, id., at 260-272 [distinguishing and criticizing 

Gardner-Denver].) 

 B. Interpretation Of The Collective Bargaining Agreement. 

  B-1. This Is An Issue For The Court. 

 Defendant argues that the scope of the CBA’s arbitration provisions is a matter for 

the arbitrator, and not the Court, to decide.  This argument lacks merit.  (See Sandoval-Ryan 

v. Oleander Holdings LLC (2020) 58 Cal.App.5th 217, 223.)  Defendant does not cite to 

language in the CBA showing a “clear and unmistakable” intention to delegate arbitrability 

issues to the arbitrator. 

  B-2. The Scope Of The Arbitration Provisions. 

 As the Court has found above, a CBA can require an individual employee to arbitrate 

statutory claims.  To be enforceable, however, a CBA must have one of two structures: (1) it 

must clearly and unmistakably identify the statutory claims the parties agree to arbitrate within 

the arbitration provisions; or (2) it must include both broad general arbitration language in 

one place within the CBA, and explicit references to related statutory claims in another place.  

(Vasquez v. Superior Court (2000) 80 Cal.App.4th 430, 435.  See also Flores v. Axxis 

Network & Telecommunications, Inc. (2009) 173 Cal.App.4th 802, 807.)  Collective bargaining 
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agreements that do not unmistakably identify statutory claims have been found too general to 

enforce.  (See Vasquez, supra, 80 Cal.App.4th at 436 [a collective bargaining agreement that 

does not mention FEHA cannot not waive the right to a judicial forum for a FEHA claim].  

Accord, Vasserman v. Henry Mayo Newhall Memorial Hospital (2017) 8 Cal.App.5th 236, 

244-250; Mendez v. Mid-Wilshire Health Care Center (2013) 220 Cal.App.4th 534, 546 [“[a]t a 

minimum, the agreement must specify the statutes for which claims of violation will be subject 

to arbitration”].) 

In the case at bar, the CBA addresses discrimination claims generally, but does not 

specifically identify the FEHA statutory scheme.  (Crespo Dec., filed on 2-25-22, Exh. “A”, 

pp. 19-20 [CBA “Article Twenty-Four”].)  The Court finds that the CBA is not sufficiently 

specific to require the arbitration of plaintiff’s FEHA claims. 

The result is different for plaintiff’s whistleblower claims under Labor Code section 

1102.5.  The CBA manifests a clear intention that all Labor Code claims will be arbitrated.  

(Crespo Dec., filed on 2-25-22, Exh. “A”, pp. 5-9 [CBA “Article Seven”].)  While the CBA does 

not specifically mention Labor Code section 1102.5, it does reference the statutes listed in 

Labor Code section 2699.5, and section 1102.5 is one of the listed statutes.  (Id., p. 7, 

[paragraph 3(a)].)  Further, plaintiff’s whistleblower claims are based on asserted violations of 

Labor Code statutes specifically identified in the CBA.  The Court finds that this is sufficient to 

require the arbitration of plaintiff’s whistleblower claims. 

 C. Applicability of the Federal Arbitration Act. 

 Defendant raises the issue of whether the Federal Arbitration Act (“FAA”) applies to 

defendant’s motion.  While this issue is not dispositive of defendant’s motion, the Court will 

address it for the record. 

The governing rule is that California procedural provisions will apply in arbitration 

matters unless the arbitration agreement expressly incorporates the FAA’s procedural 

provisions.  (Los Angeles Unified School Dist. v. Safety National Casualty Corp. (2017) 

13 Cal.App.5th 471, 479-482.)  In the case at bar, the CBA does not even mention the FAA.  

Accordingly, California procedural provisions apply to this motion. 

 Defendant has offered competent evidence supporting the conclusion that it is 

involved in interstate commerce.  (See Crespo Dec., filed on 2-25-22, ¶¶ 2-5.)  Plaintiff has 

not offered any opposition evidence.  The Court finds that defendant’s showing is sufficient to 

meet defendant’s burden of proof on this issue. (See Shepard v. Edward Mackay Enterprises, 

Inc. (2007) 148 Cal.App.4th 1092, 1097.)  Accordingly, the FAA’s substantive provisions 

apply to this motion. 

 D. Stay. 

 Plaintiff requests that, if some claims are sent to arbitration, the remaining claims be 

allowed to proceed.  Plaintiff’s entire argument on this point reads as follows: 

If the Court rules that some claims are arbitrable while other claims are not, 
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Plaintiff request[s] that there is no stay.  There are no issues that need to be 

decided in arbitration for this court to make any rulings. 

(Opposition, filed on 4-19-22, p. 9, lines 18-20.)  Plaintiff cites no legal authority in support of 

this argument. 

 The Court finds that the litigation of plaintiff’s FEHA claims should be stayed pending 
the outcome of the arbitration.  Defendant should be allowed to complete the arbitration 
without the interference of responding to duplicative discovery in two forums.  Further, while 
the FEHA claims state a different basis for liability from the Labor Code claims, it would 
appear that there are overlapping issues as to plaintiff’s damages.  (See Heritage Provider 
Network, Inc. v. Superior Court (2008) 158 Cal.App.4th 1146, 1153 [“a single overlapping 
issue is sufficient to require imposition of a stay”].) 

 
 

 
    

3. 9:00 AM CASE NUMBER:  MSL20-05896 
CASE NAME:  FIDELITY NATIONAL  VS.  DEVERE 
FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
The case management conference is vacated as moot. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSL20-05896 
CASE NAME:  FIDELITY NATIONAL  VS.  DEVERE 
MOTION  FOR DISCHARGE & REQUEST FOR AWARD OF ATTNYS FEES & COSTS 
*TENTATIVE RULING:* 
 
In this interpleader action, plaintiff’s unopposed Motion for Discharge and Request for 
Award of Reasonable Attorneys’ Fees and Costs is granted for the reasons cited in the 
moving papers.   
 
Plaintiff shall be awarded total sum of $5,000.00 in reasonable attorneys’ fees and costs to be 
paid from the from $5,000 on deposit with the court.  The court clerk shall issue a check for 
the stated amount made payable to plaintiff’s counsel Hershorin & Henry, LLP, and sent it 
Lori C. Hershorin at the law firm’s address. 
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5. 9:00 AM CASE NUMBER:  MSL10-03712 
CASE NAME:  CAPITAL ONE  VS.  BAKO 
HEARING ON MOTION TO SET ASIDE DEFAULT 
*TENTATIVE RULING:* 
 
Plaintiff seeks to set aside the default judgment by defendant due to the fact that after the 
entry of default, plaintiff’s counsel learned that defendant did not open the account in 
question, as she had been the victims of identity theft.  (See D’Anna Decl. passim.)  
 
Code of Civil Procedure section 473(b) contemplates the request to vacate in circumstances 
that present themselves in this lawsuit (i.e., identity theft leading to a fraudulent contract).  
Even when the motion is filed after the time limits set forth in CCP 473(b), this court still 
retains the authority to grant the motion on equitable grounds.  (Rappleyea v. Campbell 
(1994) 8 Cal. 4th 975, 981.) 
 
Consequently, the court grants plaintiff’s motion to vacate the judgment against defendant, 
and the case is ordered dismissed with prejudice. 

 
 

  
    

6. 9:00 AM CASE NUMBER:  MSL19-04249 
CASE NAME:  AMERICAN ROAD SERVS  VS.  ONWCVUARIRI 
MOTION  VACATE DISMISSAL & ENFORCE SETTLEMENT 
*TENTATIVE RULING:* 
 
Defendant apparently filed, but did not serve a declaration, stating in the most summary 
terms “I have a family emergency to attend” with no further details, on June 13, 2022.  
The declaration was not served on opposing counsel. This occurs against a backdrop where 
defendant had not filed an opposition to plaintiff’s motion, despite it being filed in March 2021. 
For these reasons, denies the request for a continuance of the hearing for this motion. 
 
Plaintiff filed a motion to vacate the dismissal and enter judgment, seeking to enforce a 
stipulated settlement.  The parties previously stipulated to a settlement of this case in the total 
sum of $1,884.53 and they agreed that the court would retain jurisdiction to enforce its terms. 
(Schwarz Decl., Exh. 1, passim).  The court previously dismissed the case on November 20, 
2020, but it retained jurisdiction to enforce the settlement pursuant to Code of Civil Procedure 
section 664.6.   
 
While defendant eventually made payment in the amount of $350, no further payments were 
made as required by the terms of the settlement agreement. (Schwarz Decl. p. 6, lines 3-7). 
According to its terms, upon default the defendant would be responsible for the entire balance 
owed, less any payments made to date, along with interest, attorneys’ fees, and costs. 
(Schwarz Decl., Exh. 1, p.2, lines 15-22).   
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The balance now due is the principal sum of $1,534.53 (i.e., the settlement amount minus the 
prior payment), interest in the amount of $406.12, attorneys’ fees in the amount of $446.13, 
and costs in the amount of $317, for a judgment in the total sum of $2,703.78. (Schwarz Decl. 
p. 9, lines 8-17). 
 
All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.   
 
Consequently, the court vacates the dismissal and the court will execute and enter judgment 
for $2,703.78. for plaintiff. 

 
 

  

 
    

7. 9:00 AM CASE NUMBER:  MSL20-00757 
CASE NAME:  BARCLAYS BANK DELAWARE  VS.  WHITLEY 
HEARING ON MOTION RE:  JUDGMENT ON STIPULATION 
*TENTATIVE RULING:* 
 
Plaintiff’s motion is denied.  No executed declaration, which is necessary for the court to 
make any determinations for the motion, accompanies the motion.  On May 16, 2022, notice 
was sent to plaintiff’s counsel noting the omission of a signature on the declaration.  The clerk 
then requested a submission of the original declaration, along with two copies.  To date the 
court has not received the requested signed declaration.  For this reason, the motion is 
denied without prejudice. 

 
 

  

 
    

8. 9:00 AM CASE NUMBER:  MSL20-01012 
CASE NAME:  UNIFUND CCR  VS.  CALHOUN 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PER STIPULATION 
*TENTATIVE RULING:* 
 
Plaintiff filed a motion to set aside the notice of settlement, which was filed on June 23, 2020, 
and enter judgment, seeking to enforce a stipulated settlement.  The parties previously 
stipulated to a settlement of this case in the total sum of $2,350 and they agreed that the 
court would retain jurisdiction to enforce its terms. (Kenosian Decl., Exh. A, passim).  
 
While defendant eventually made payment in the amount of $1,870, no further payments 
were made as required by the terms of the settlement agreement. (Kenosian Decl. p. 6, lines 
1-2). According to its terms, upon default the defendant would be responsible for the entire 
balance owed, less any payments made to date. 
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The balance now due is the principal sum of $480 (i.e., the settlement amount minus the 
prior payment). 
  
All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have been 
met. Accordingly, the court will execute and enter judgment for $480 for plaintiff. 

 
 

  

 
    

9. 9:00 AM CASE NUMBER:  MSL20-03249 
CASE NAME:  CITIBANK  VS.  GUEVARRA 
MOTION  TO SET ASIDE NOTICE OF SETTLEMENT AND ENTER JUDGMENT 
*TENTATIVE RULING:* 
 
Plaintiff filed a motion to set aside the notice of settlement and enter judgment, seeking to 
enforce a stipulated settlement.  The parties previously stipulated to a settlement of this case 
in the total sum of $5,547.08 and they agreed that the court would retain jurisdiction to 
enforce its terms. (Isozaki Decl., Exh. 1, passim).  
 
While defendant eventually made payment in the amount of $928, no further payments were 
made as required by the terms of the settlement agreement. (Isozaki Decl. p. 2, lines 27-28). 
According to its terms, upon default the defendant would be responsible for the entire balance 
owed, less any payments made to date, along with costs. (Isozaki Decl., Exh. 1, p.2, lines 
20-23).   
 
The balance now due is the principal sum of $4,619.08 (i.e., the settlement amount minus the 
prior payment), and costs in the amount of $290, for a judgment in the total sum of $4,909.08. 
(Isozaki Decl. p. 3, lines 1-7). 
  
All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.   
 
Consequently, the court vacates the dismissal and the court will execute and enter judgment 
for $4,909.08. for plaintiff. 
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10. 9:00 AM CASE NUMBER:  MSL20-05314 
CASE NAME:  DISCOVER BANK  VS.  ALHALEMI 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 

The court dismissed this case at the request of plaintiff’s counsel on April 11, 2002.   

While the motion for judgment on the pleadings was filed on April 1, 2022, a court trial had 
been previously been set for April 11, 2022. Both plaintiff and defendant appeared for the 
scheduled court trial on that date. Defendant appeared with an Arabic interpreter.  Plaintiff’s 
counsel requested that the court hear a motion for judgment on the pleadings. The court 
declined to do so, as no indication from counsel or the docket showed that such a motion had 
already been filed. Regardless, the motion would have been untimely made given that it was 
filed only 10 days before the scheduled trial date.  

Plaintiff’s counsel then requested a continuance of the trial. The court denied the request for 
the continuance of the trial. The court then granted the request by plaintiff’s counsel to 
dismiss the case without prejudice. 

 
 

    

11. 9:00 AM CASE NUMBER:  MSL20-05911 
CASE NAME:  JPMORGAN CHASE  VS.  ADDISON 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
*TENTATIVE RULING:* 
 
Plaintiff has moved for an order requesting admissions to be deemed true.  

Plaintiff served Set One of Request for Admissions on defendant by mail on May 6, 2021. 
(Mortl Decl. p. 3, lines 27-9); see also Mortl Decl., Ex. A). Defendant failed to serve any 
responses. (Id., at p. 4, line 2). Additionally, defendant has not responded to a letter from 
plaintiff’s counsel in February 2022 seeking a response to the earlier propounded request for 
admissions. (Mortl. Decl. Ex. B). No opposition to the motion has been filed by defendant.  

The motion is granted.   

All admissions requested in Set One (i.e., requests 1-5) are deemed to be true. (Code Civ. 
Proc. §2033.280(b)). 
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12. 9:00 AM CASE NUMBER:  MSL21-01193 
CASE NAME:  AMERICAN EXPRESS  VS.  JACKSON 
 HEARING ON SUMMARY MOTION   
*TENTATIVE RULING:* 
 

Before the Court is an unopposed motion for summary judgment filed by Plaintiff, 
American Express National Bank. The motion for summary judgment is granted. 

Background 

Plaintiff’s complaint alleges that Defendant failed to repay money owed for an 
accepted credit card. An open book account was created between Plaintiff and Defendant. 
Plaintiff mailed numerous billings to Defendant between the time Defendant opened the 
account and when Plaintiff filed this complaint. Defendant never objected to the truth or 
accuracy of the billing statements. Defendant did not remit payment for $23,284.51 on the 
account. The facts presented in support of the motion indicate Defendant has failed to pay 
this amount under the parties’ agreement. 

These facts are supported by the declaration of Mehdi Touhidi, Custodian of Records 
for American Express National Bank, and the supporting exhibits to the declaration.  

Request for Judicial Notice 

Plaintiff’s request for judicial notice is proper and is granted.  

Standard 

If all the papers submitted show that there is no triable issue of material fact and that 
the moving party is entitled to judgment as a matter of law, then a motion for summary 
judgment (MSJ) shall be granted. (Code Civ. Proc., § 437c (c).) To determine if the papers 
show that there is no triable issue, the court shall consider all of the evidence in the papers, 
except that to which objections have been made and sustained, and all inferences reasonably 
deducible from the evidence. (Ibid.) Summary judgment shall not be granted by the court 
based on inferences reasonably deducible from the evidence if contradicted by other 
inferences or evidence that raise a triable issue as to any material fact. (Ibid.) In ruling on the 
motion, the Court must consider all presented evidence and reasonable inferences in the light 
most favorable to the party opposing the motion. (See Molko v. Holy Spirit Assn. (1988) 46 
Cal.3d 1092, 1107.) 

A moving plaintiff must persuade the Court there is no triable issue of material fact as 
to each element of each cause of action or defense asserted. (Code Civ. Proc., § 437c(p)(1); 
see also Molko, supra, 46 Cal.3d at 1107.) If the plaintiff meets this burden, then the burden 
shifts to the defendant opposing the motion to show at least one triable issue of material fact 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
HEARING DATE:  06/27/2022 

 
 

 

10 

 

exists as to each cause of action or defense. (Ibid.) If the MSJ is unopposed, or the 
opposition is flawed, the Court still cannot grant summary judgment “unless the moving party 
meets its burden[.]” (Quintilliani v. Mannerino (1998) 62 Cal.App.4th 54, 59.) 

Discussion 

A breach of contract requires: (1) the existence of the contract, (2) the plaintiff's 
performance or excuse for nonperformance, (3) the defendant's breach, and (4) the resulting 
damages to the plaintiff. (See Reichert v. General Ins. Co. (1968) 68 Cal.2d 822, 830.) 

Here, Plaintiff has attached copies of the contract’s terms and documentation of 
Defendant opening the account. (Plaintiff’s Evidence in Support of its Motion for Summary 
Judgment, Ex. A.) Plaintiff provides documentation that Defendant knew the account was 
open, kept it open, and used it to pay for various goods and services during the relevant 
period. (Pl. Evidence, Ex. C.) Plaintiff provides documentation of when Defendant was 
informed that the contract’s terms had been updated. (Pl. Evidence, Ex. C, pages 138, 177, 
190; see also Pl. Evidence, Ex. D, page 6.) Plaintiff also provides copies of the notice of 
Billing Rights provided to Defendant when it entered the contract. (Pl. Evidence, Ex. C, page 
200.) 

Plaintiff provides Mehdi Touhidi’s declaration to support the claim that Plaintiff 
performed its obligations under the contract and it also updated and communicated with 
Defendant through bills and other notices on the account by mail. (Pl. Evidence, Declaration 
of Mehdi Touhidi, ¶ 5.) 

Plaintiff has also established that Defendant has failed make payments in compliance 
with its contractual obligations. Plaintiff provides the final billing statement on the account at 
the time it was cancelled in January 2021, supporting the claim that Defendant owes 
$23,248.51 on the account. (Pl. Evidence, Ex. B.) Mr. Touhidi’s declaration supports the claim 
that Defendant was aware of its obligations to pay its credit card balance and received both 
mailed and electronically delivered correspondence reiterating this obligation. (Pl. Evidence, 
Declaration of Mehdi Touhidi, ¶ 14.) 

Plaintiff is awarded damages in the total sum of $23,284.51 and costs in the total sum 
of $438.00. 

Plaintiff’s counsel shall prepare a judgment for these amounts and submit it to 
the court. 
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13. 9:00 AM CASE NUMBER:  MSL21-01472 
CASE NAME:  DEBT MANAGEMENT  VS.  GOOCH 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PER STIPULATION 
*TENTATIVE RULING:* 
 
Plaintiff’s motion is denied. The motion and the declaration mention two different principal 
amounts, that is $2,440.23 and $2,756.30, respectively.  No information in the declaration 
accounts for the difference.  Similarly, a disparity in the costs exists between the motion and 
Exhibit B to it.  The costs are mentioned nowhere in the declaration.  Given these ambiguities, 
the court denies plaintiff’s motion without prejudice. 

 
 

  

 
    

14. 9:00 AM CASE NUMBER:  MSL21-01533 
CASE NAME:  PORTFOLIO  VS.  LUKACOVA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 
The standard for granting a motion for judgment on the pleadings is essentially the same as 
that applicable to a general demurrer.  (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 
1057, 1064.)  

As a consequence, it may be granted if, from the pleadings, together with matters that may be 
judicially noticed, it appears that a party is entitled to judgment as a matter of law.  (Code Civ. 
Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & 
Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.)  As such, a motion for 
judgment on the pleadings involves the same type of procedures that apply to a general 
demurrer.  (Richardson-Tunnell v. School Ins. Program for Employees (2007) 157 
Cal.App.4th 1056, 1061; Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.)  
In considering a motion for judgment on the pleadings, courts consider whether the factual 
allegations, assumed true, are sufficient to constitute a cause of action.  (Fire Ins. Exchange 
v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452-453.)  Also, like a demurrer, a motion for 
judgment on the pleadings does not lie as to only part of a cause of action.  (Fire Ins. Exch. v. 
Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil & Brown, Cal. Practice Guide: Civ. Pro. 
Before Trial (The Rutter Group 2008) p. 7:295.) 

Plaintiff’s Complaint contains two causes of action, asserting money owed from an account 
stated and open book account. (Pl. Complaint, p. 2-3, filed August 25, 2021). In the months 
that followed the filing of the Complaint, plaintiff filed a motion seeking a court order deeming 
matters in various requests for admission, as admitted due to defendant’s failure to respond 
to them. The court granted this unopposed motion. (Order, filed February 18, 2022.)  Plaintiff 
now requests, in accordance with Evidence Code section 452(d), that the court take judicial 
notice of this prior order.  The court is obligated to do so under the present circumstances. As 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
HEARING DATE:  06/27/2022 

 
 

 

12 

 

a result of these admissions, plaintiff has met all the elements of proof for the causes of 
action. 

For these reasons, the motion for judgment on the pleadings is granted.    

Judgment will be entered for the principal sum of $17,729.46 and court costs of $557.00, for a 
total judgment in the sum of $18,286.46. 

 
 

  

 
    

15. 9:00 AM CASE NUMBER:  MSL21-02333 
CASE NAME:  BANK OF AMERICA  VS.  BIANUCCI 
MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
*TENTATIVE RULING:* 
 
Plaintiff has moved for an order requesting admissions to be deemed true.  

Plaintiff served Set One of Request for Admissions on defendant by mail on November 10, 
2021. (Wilson Decl. p. 7, lines 22-26); see also Wilson Decl., Ex. 1). Defendant failed to serve 
any responses. (Id., at p. 8, lines 4-7). Additionally, defendant has not responded to two 
letters from plaintiff’s counsel in December 2021 and January 2022, respectively, seeking a 
response to the earlier propounded request for admissions. (Wilson Decl. Exs. 2 & 3). 
No opposition to the motion has been filed by defendant.  

The motion is granted.   

All admissions requested in Set One (i.e., requests 1-10) are deemed to be true. (Code Civ. 
Proc. §2033.280(b)). 

 
 

    

 

 
    

16. 9:00 AM CASE NUMBER:  MSL21-02833 
CASE NAME:  FARMERS INSURANCE EXCHANGE  VS.  RAMIRO AGUAYO 
HEARING ON MOTION TO SET ASIDE ENTRY OF DEFAULT & DEFAULT JUDGMENT 
*TENTATIVE RULING:* 
 
Code of Civil Procedure § 473 is a remedial statute intended to be liberally applied to achieve 
the objective of determining actions on their merits.  (Zamora v. Clayborn Contracting Group, 
Inc. (2002) 28 Cal.4th 249, 256).  A motion to set aside a dismissal under § 473(b) is 
committed to the sound discretion of the Court, and any doubts in applying the statute are to 
be resolved in favor of the party seeking relief.  (See Austin v. Los Angeles Unified School 
District (2016) 244 Cal.App.4th 918, 929).   
 
Section 473(b) includes both a mandatory and a discretionary provision.  The discretionary 
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provision states in pertinent part that “The court may, upon any terms as may be just, relieve 
a party or his or her legal representative from a judgment, dismissal, order, or other 
proceeding taken against him or her through his or her mistake, inadvertence, surprise, or 
excusable neglect.”   The California courts have “consistently applied the discretionary relief 
provision of section 473 to voluntary judgments or dismissals.”   (Zamora v. Clayborn 
Contracting Group, Inc., 28 Cal.4th at 254).   
 
A party seeking relief under the discretionary provision must show it acted diligently in 
seeking relief from the dismissal and that the mistake or neglect was excusable, a phrase that 
the courts have interpreted to mean one that any reasonably prudent person might have 
made under the same or similar circumstances.  (Id. at 258).  
 
Plaintiff opposes the motion.  It argues that Plaintiff’s error was not excusable neglect or 
inadvertence. The court views these facts differently, however, as reflected by events that 
occurred between November 2, 2021 and March 9, 2022. (Paicely Decl. p. 3, lines 10-25). 
 
The Court also finds Defendant’s counsel acted diligently to try to correct the error and set 
aside the default, and Defendant is also entitled to have the default set aside under the 
discretionary provision of  § 473(b). 
 
The motion to set aside is granted.  Defendant shall file its Answer immediately.  A case 
management conference is scheduled for September 30, 2022. 

 
 

  

 
    

17. 9:00 AM CASE NUMBER:  MSL21-03462 
CASE NAME:  BANK OF AMERICA  VS.  GARCIA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 
The standard for granting a motion for judgment on the pleadings is essentially the same as 
that applicable to a general demurrer.  (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 
1057, 1064.)  

As a consequence, it may be granted if, from the pleadings, together with matters that may be 
judicially noticed, it appears that a party is entitled to judgment as a matter of law.  (Code Civ. 
Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & 
Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.)  As such, a motion for 
judgment on the pleadings involves the same type of procedures that apply to a general 
demurrer.  (Richardson-Tunnell v. School Ins. Program for Employees (2007) 157 
Cal.App.4th 1056, 1061; Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.)  
In considering a motion for judgment on the pleadings, courts consider whether the factual 
allegations, assumed true, are sufficient to constitute a cause of action.  (Fire Ins. Exchange 
v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452-453.)  Also, like a demurrer, a motion for 
judgment on the pleadings does not lie as to only part of a cause of action.  (Fire Ins. Exch. v. 
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Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil & Brown, Cal. Practice Guide: Civ. Pro. 
Before Trial (The Rutter Group 2008) p. 7:295.) 

Plaintiff’s Complaint contains a single cause of action, asserting money owed from an open 
book account.  (Pl. Complaint, p. 3, filed November 18, 2021).  Defendant admits owing the 
debt.  (Answer, p.1, filed December 27, 2021). 

For these reasons, the motion for judgment on the pleadings is granted.    

Judgment will be entered for the principal sum of $5,196.70, and court costs of $352.00, for a 
total judgment in the sum of $5,548.70. 

 
 

  

 
    

18. 9:00 AM CASE NUMBER:  MSL21-03923 
CASE NAME:  DEPARTMENT STORES  VS.  GAMBOABECERRA 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
*TENTATIVE RULING:* 
 
Plaintiff has moved for an order requesting admissions to be deemed true.  

Plaintiff served Set One of Request for Admissions on defendant by mail on January 10, 
2022. (Mortl Decl. p. 3, lines 28); see also Mortl Decl., Ex. A). Defendant failed to serve any 
responses. (Id., at p. 4, line 3). Additionally, defendant has not responded to a letter from 
plaintiff’s counsel in February 2022 seeking a response to the earlier propounded request for 
admissions. (Mortl. Decl. Ex. B). No opposition to the motion has been filed by defendant.  

The motion is granted.   

All admissions requested in Set One (i.e., requests 1-5) are deemed to be true. (Code Civ. 
Proc. §2033.280(b)). 

 
 

  

 
    

19. 9:00 AM CASE NUMBER:  MSL21-04266 
CASE NAME:  CITIBANK, N.A.  VS.  PEARSON 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT IF ENTERED 
*TENTATIVE RULING:* 
 
Code of Civil Procedure section 473 is a remedial statute intended to be liberally applied to 
achieve the objective of determining actions on their merits.  (Zamora v. Clayborn Contracting 
Group, Inc. (2002) 28 Cal.4th 249, 256).  A motion to set aside a dismissal under § 473(b) is 
committed to the sound discretion of the Court, and any doubts in applying the statute are to 
be resolved in favor of the party seeking relief.  (See Austin v. Los Angeles Unified School 
District (2016) 244 Cal.App.4th 918, 929).   
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 A party seeking relief under the discretionary provision must show it acted diligently in 
seeking relief from the dismissal and that the mistake or neglect was excusable, a phrase that 
the courts have interpreted to mean one that any reasonably prudent person might have 
made under the same or similar circumstances.  (Id. at 258).  
 
The Court finds Defendant acted diligently to try to correct the error and set aside the default, 
as reflected in the declaration of Defendant. Defendant is entitled to have the default set 
aside under the discretionary provision of § 473(b). 
 
The motion to set aside is granted.  Defendant shall file an Answer immediately.  A case 
management conference is scheduled for September 30, 2022. 

 
 

  

 
    

20. 9:00 AM CASE NUMBER:  MSN21-1276 
CASE NAME:  HERMANSON  VS.  AGPAWA 
HEARING ON MOTION TO STRIKE PETITION FOR ASSIGNMENT OF 
A SUPERIOR COURT FILE NUMBER 
*TENTATIVE RULING:* 
 
Continued to July 11, 2022 per Court’s ruling on June 13, 2022.  
 

 

  

 
    

21. 10:00 AM CASE NUMBER:  MSL19-08007 
CASE NAME:  SYNCHRONY  VS.  HANGARTNER 
COURT TRIAL  (1 HOUR) SHORT 
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  A failure to appear may result in the 
imposition of sanctions. 
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22. 10:00 AM CASE NUMBER:  MSL21-01785 
CASE NAME:  UNIFUND CCR  VS.  JOEL URIBE 
COURT TRIAL –  SHORT 
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  A failure to appear may result in the 
imposition of sanctions. 

 
 

  

 
    

23. 10:00 AM CASE NUMBER:  MSL21-01451 
CASE NAME:  DISCOVER BANK  VS.  FEREIDOONI 
COURT TRIAL   
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  A failure to appear may result in the 
imposition of sanctions. 

 
 

    

24. 9:00 AM CASE NUMBER:  MSL21-03462 
CASE NAME:  BANK OF AMERICA  VS.  GARCIA 
HEARING ON FURTHER CASE MANAGEMENT 
*TENTATIVE RULING:* 
 
The case manage conference is vacated because of the court’s tentative ruling. 
 

 

 


